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MR, JUSTIOE BRIGHTMAN: This is an appeal by way of Case Stated
from a decision of the Chief Commons Commissioner given on 22n¢
November, 1974, relating to Broxhead Common in Hampshire.

I-will begin my judgment with a brief desoription of the
lend in question, In rough termsithe Common measures one mile
from north to south and three-quarters of a mile from east to
west, On the north-west side of the Common is the village of
Sleaford. Qhore-arQ.three roads radiating from the village
which have the effect of dividing the Common into four parte.
The woatorly'yart»of the Common is flanked on its eastern side
by & road running frem Sleaford southwards to Bordon. I will
osll this stretch of Commen "part A", A road also goes south
east from Sleaford to Lindford, I will call the Commen betwe
the Bordon road and the Lindford road "part B'. There is a
road which runs eastward from Sleaford and 1s called Trottsfox
Road. A large stretoh of common is bounded on the north by Ul
road, on the west by the Sleaford-Lindford Road and on the eas’
by parklamd, This I will call "part ", Lastly, there is a
lnali.nroa;OZJGonnon 0 the north of Tretteford Road which I w.
call "part D%, --Trottlterd FParm is just to the north of and
abuts on part D,

Parts L. B, C and D have been previsionally registered in
Land Section of the Register as Common Land under Sectien 1 (1
(a) of the oomona Registration Act 1965. This appeal relate
only~to_pnrtvc. ‘The freshold of part C belongs %o Mr, Whitfi
of Headley Weed Parm. On 12th June 1968, Mr. Oonnell, who li
at Lindford Bridge House at the southern point of part 0,
previu;onnlly rogi-torod.a-right of common of pasture over pal
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A like right.évc#fpnrt C was provisionally registered on 18th Ju
1968 by yxsgAcookd of Trottsford Farm. On lest September 1970 Mr,
Whitfield lodgod a formal objection to the registration of part (
in thoVLaﬁA;Soction and also to the registration of Mr. Gohnpll!a
and Mrs. Ooeko‘s:rights-or common of pasture...- .

I am nct cenocrnod vith the registration ot part ¢ as c.mmo
land but only with the claims to righte ot common thareovar. mhe
hoaring of tho-o and other claims oocupiod many days before the
Chief Commons CUommissioner. He confirmed the rights of common o
pasture élaihqd'by Mr. Connell and Mrs. Cooke over part C except
over a small enclosed ares known as'Wildman's Plat’ which, it was
conceded iig no# Qub;ect to rights of common. Mr. Whitfield now
appeals by wyy'é£~cqco Stated. An appeal liea only on & paint ot

e

l‘Wo

Broxhead Common forms part of the Manor of Broxhead which has

a complicated and obsoure history. In the seventeenth 6ontnry th
Manor cam@-to_§q hQ1d,1n<una1v1ded gshares by Thomas Brocas and

John Fauntlerey. Thomas Brocas had ten undivided twelfth shares
and John Ignntlprcyzha@‘twq,undividedAtweltth shares. In 1636 a

survey was made of the manor. In the following year the manor was

partitioned between Thomas Brocas and John Feuntleroy. It is not

clear whether tho legal effect of the partition was to create
separate manora;und I do not have to decide this. The whole or t
Common as i% noyfoxiéta was allotted to the Brocas ten-twelfths, 1
allotment to thefkanntlcxoy two~twelfths having bcon 1ong since
enclosed.,  ' el : e |
!he'chig:_cbjnon- Commissioner found that until 1637 the own
of the sovera1~undivided parts kept courts and granted copyholds !
other estates in thoir ralpootivo undividod parts., There does n

however,_ appear to be any indication that courts continnea tharc
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after to bijhi;d:dad ﬁo‘Gogtt Relld affqr the partition have be
traced.' r' o : - e |
I doal first with. Mr. Connell's claim. It ia conceded o

both aidas that the gite ot Lindford Bridge Houae was part of t
waate of the nanor at the time of the partition in 1687 but was
aubaoqucntly onelosod. | In 1678, 41 years after the partition,
lease (mo it is rocitod in the document that I mention noxt) wa
granted by william Knight and w1lliam Vicary, who owned the Bro
ton-tweltthl, to Jasper Moorer his oxocutora and assign-. The
lease was for 99 years at a yoarly ront ot 38.4d, The lessors
oovcnnntod on the cxpiration of the torm to grant a new leage t
Moorcr his oxocutors adninistratora and assigns tor the 1ike te
This lease is the lt.rting-point of Mr.lconnell'a titla. It w
duly renewed for 99 yoar- on the 23rd Dooomber 1778 by AR 1hdon
exprelled to be mado between tha Hon., Honry Stuwell Bilaon Legg
Ecquiro, dcacribod as Lard of tho Manor of Broxhoad, of the ono
.part and Riehard chmnn ef the othor part, purauant to tho covo
in the 1678 10..0. !hc babendum road- &8 follows: "To have e
hold tho oaia noa-nnco !ononunt o cottage ‘lands and prcmisos
beforo in tho-c prcsant- montioned to be demiled with their a
vcvory of thcir appurtonanco- unto the said Richard Newman his
lxecutorl AAniniutrntora and Losignu from the feast day. ot 8a1n
Michael the Arohangol in the yeax of our Lord one thouaand sev
hnndroa .na -ovcnty seven for and during and unto the full end
:and torm aI four uooro and ninotoon years from thence next

enouing ana rully to be canploat and ondod" The indonturo aJ

oontuinn thie covonant°' "that the said Richard Newman hiu
Exeoutor- Adninistraterc and Assigns Ocoupiers of the pramisc
shall and will rron tima to time during tho said tern upon reat

able notico and unrning unto him or them given or left at tho
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Rdenised premises do his and their personal suit and service to
the Court Baron of the Manor of Broxhead aforesaid when and as of
as any such shall be kept and holden and be there ordered and
Justified by the Steward and Suitors of the said Oourt for the ti
being in such manner as other the tenants of the seid Manor do an
have theroto-boon;gso@cdnd aecustenod to do", There is then a
turther~eovnnant:toAre#¢w~1n~thcso'tornn: "and will at the end
and expiration or»otho:laeanpr_detornination'of this present demi
at the rqquost eo-t-'andvcharzon of the said Richard Newman his
Executors Administrators or Assigns grant unto the said Richard
Newman his Executors Administrators or Assigns a new lLease of all
and singular the premises to have and to hold the same unto the
said Richard Newman his Execulors Administrators and Assigns for
the like term of fougszscore and nineteen years at and upen and
with the same yearly covenants and agreements as are hereinbefore
mentioned and expressed to be pald performed and kept by the sal(
Richard;!ivﬁan*hin-!xqcuxorl-Admini-tratorl or Assigns he the sail
Richard Newman his Executors Administrators or Assigns paying untc
the aaid.Honrygstayoll.Bilaon Legge his heirs or Assigns three
years rent ot.fha'promilcs in the name of a fine-or.invoiconror +1
granting such a new lease".

On 15%h July 1876 a further lease was granted by an indenture
exprnn-oé-io be made between the Hon. John Thomas Dutton of the o
part and Bdwardsand Walter Pullick of the other part from the 291
September 1876 for 99 years. This lease contained a similar
habendum, a like covenant to do suit and service to the Court Bar¢

and a differently worded covenant to renew far a further term of
99 years.  Whereas the earlier lease referred %o "the same yearl
covenants and agreements as are hereinbefore mentioned and

expreuacdfto-bo.phid~pérfézmod~and kept by the said Richard Newnma
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there was substituted "at the like rent and upon and with the like
oovenanta1and:qqrogmentp¢anzarc‘herein ééntained".” I? is perfectl
clear fromﬁthg;ﬂerd;ng o£,the 1778 lease that it was not expressed
as if it wpro(pd#petuqlly réncwable.',_prover, as a simple nqtfer
of langﬁigofthOflsjs oovéaahtrcould'bo read as ..one for a pirpotn—
ally roncyahlolloaga,,but'og: the authorities it is indisputable
that 1% must be read ss providing only for a single renewal. |
See Caszphilly Conorete Ltd, v, Owen ((1972) 1 W.I.R. 372).

The 1876 lease beoame vested in Henry George Gamblen in 1909,
On 30th November 1929 Henry John Dutton, who then owned the
reversion to the lease in succession to his father John Thomas
Dutton, cenveyed the reversion to Galblen so as to merge the term
of 99 yodruiin_thovrevornion and extinguish it. The freehold was
convapsd to Mr, Connell in 1958. At the date of the 1929
conveyance chryiJothDuxton did not own part O of the Common,

The 1778 snd 1876 leases made no mention of the grant of any
rights ortcoinon;ovcr part C or over sny other part of the Common.
As Henry-Jth~Dutton-did not own part C of the Common in 1929, th
oonreyancdgorAthitgdate‘eloarly could not create any new rights
“Ail'thax'HgJ. Dutton could do was to transfer to th
T+ follows that rights of common
len and later in

over part'G;A
purchaser ahy-oxiltingrrights.
over part C could only have become vested in Gamb
Mr, Connell 1£~thoy were appurienant to the land when the leases

were granted,
‘The Chief Commons Commissioner based his decision in favour

of Mr. Oonnell in this way. He saids

- ‘np new lease for 99 years wasngranted on 15th July 1876
by the Hon. John Phomas Dutton to Edward Fullick and Walter
Fullick, and on 30th November 1929 Henry John Dutton conveyed
the freehold reversion to Henry George Gamblen, the then
leaseholder. In my view, this conveyance, by virtue of
section 62(1) of the:d ¢.0f Broperty Act 1925 passed to Mr.
Gamblen the rights over the Common to which he had previousl
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"been entitled as tenant: see Crow It w§2% (1971) 1 Q.B. 7
Sir Frederick Corfield made the poin at in 1929 Mr,
Dutton 4id not own any part of the Common and so could no
grant any rights over it, It seems to me, however, that
the dispositions of the Common made by previous lords of
the Brocas ten-twelfiths of the manor cannot have affected
the rights of the manorial tenants, and that it is those
rights wvhioh were impliedly included in the 1929 conveyanc
by virtue of sectioniéz(lg of the Aet of 1925. i

- “Although Mr, Connell has never grazed animals on the
Common since he purchased his property in 1958, there is
in my view, nothing in the evidence to indicate that
these rights have been extinguished by abandonment or

otherwise®,
Qha Chief Commons Commissioner found as a fact that there

a,right ofﬁoén;ei—gfﬂpaatﬁréﬂovervthe wﬁoie of fhe cbﬁmoﬁ aftai

to each of theftoncncntn; whether enstoﬁary, freehold, cop$hol(

leauohold;'hcationod in the survey of the unpg;titioned‘hanor n

“in 1636. ~ He interpreted the 1637 partition as having the effe

of attaching to each of the tenements in the two-twelfths part
of the manor the like rights of common over such two-twelfths a
80 also in respect of each tenement in the ten-twelfths. '

The Notice of Appesl attacks these findings as unsupported

- any evidenoke The Notice also asserts that there was no eviden

thet any rights of common were granted or enjoyed by or under %

1678, 1778 and 1876 leases.
At the time of the partition Lindford Bridge House was was

of the nanér'and therefore no rights of common could then have
been appurtonant to 1#; When the Lord of the Manor enclosed t.
plece of waste he could have retained it for himself, or dispos
of it by an ordinary grant under the Common Law system of
convcjanéing, or he could have disposed of it to a tenant %o be
held il{cﬁqtémary'lann of the Manor. There is a precedent in
Whtkinﬁi!réati.o on Copyhdds, 4th Bdition, Volume 2, page 349, .
a lease of waste lands for 99 years, which is quite clearly an

ordinary Gommon Law lease. It is plain that such a lease wo
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not oreate any rights over the Common without express mentic
The general words in a conveyance do nd create g right of ¢
8¢ Daxing v. Abingdon ((1892) 2 cn. 374)s  If the Lord of
Manor chgao-thq th;:drconxgq and granted a cuslomary lease,
customary.rigﬁts ef}cenqon (assuming the existing commoners v
not prejudiced) wﬁui@’haye passed, without express mention, t
lesses, Under the old law the position was that the Lord of
Manor or other owner of a waste was entitled to enclose a par
it for his ovn'bonpz;t_providod that sufficient waste was lef:
answer the rights of the commoners., There was also not
infrequently & quite separate customery power for the Lord of
Manor fo grnntipurcoll of waste to be held by copy of Court Ro
in which case the parcels so granted were considered in all
rocpoota-ilvcopthld#onnncnta. See Elton & Mackay on Oopyho:
2nd Bdition, at page 276 et _sequenkes. Elton & Mackay add thi
(page 284)::‘?In;ordgr to prevent an undue diminution of the
Common by an increase »ot tenants, it is the custom of some man
that the new_grnntooa_qhqll not be entitled to rights of common
on the waste, In the absence of such oustom, however, it wou
seen that Qho:onho Piece of land is inclosed, and granted as a
tonnmontvundo:”a‘cuqtom, @8 the custom is from time immemorial,

the ten;nt_wbuld have the same privileges as any of the copyhol¢

See qlso<LQ;g_!ggjg!;gg;;‘_gigg!;x (3 Bosanguet & Puller, page ?

Mr. Mills, for Mr, Oonnell, founds his case on the propositien

that,th@:loanq.of_lS?é was & grant of the waste of the manor to

e am— ——— e

irq acé&giiﬂé to tﬁé cuutéﬁw6} the mano

be held for a term of ye
and having attached thereto the oustomary rights of common,
There are no sufficlent grounds for o hallenging the finding o

théisﬁiiffcéﬁiénpCiiﬁiéiizhiiuiikt‘;ﬁfincient days the manorial

'%eﬂiﬁ%lfiﬁi&ii&*iiggii“si common, both before and after the partis.
' 7
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Thera 1-, 1n my Judsmont, plenty o£ documentary evidence to justi

that finding of taot. A few cxampies will suffice. Thore are

e ———— e
P

references to auch rights 1n a translation from the Manor Court

Book of the Manor of Broxhead and other manors based on testimony
said to have been given on the Tth January 1619: [Bundle A, PeS
the survey of the Manor mede in 1636 refers to the existence of
rights of common; [Bundle A, p.24]. There are many references o
rights of common in the inquisition of partition between Thomas
Brocas and John Fauntleroy dated 26th July 1637. In 1753 and
1763 tenanxﬂlclaiming»righta 4o the soil and pasturage in and upo
the Manor of Broxhead released their rights in favour of the

owner of the Faustleroy two-twelfths parts of the manor;
[Bundle A, pages 25, 27, 28 and 29/. There are further refererx

in notes compiled by Sir Thomas Gatehouse, the then owner of the

Fauntleroy two=-twelfths, in 1779. ,
If therefore the lease of 1678 was granted by the Lord of tl

Manor to be held as customary land according to the custom qf the

manor, and the later leases were granted on a 1ike basis, I have

no reason whatever %o doubt that the rights of common enjoyed by

the manorial tenants would have ultimately vested in Gamblen.

1f, however, the leases were common law leases, it seems to me

impossible to argue that any rights of common attached thereto a

passed by the conveyance of 1929, Mr. Mills admitted as much.

I mnat' therorore examine the leases to see whether they we

granta_qccorﬁing to the oustom of the manor or were ordina:y

leases taking effect under the common law.

It is reasonable to assume thet the first lease, that of L

of which no coOpy exists, was in the same form as the 1778 lea-e

which rocito-,it. As I understand this ancient branch of the
copykold tenements might be copyholds of inheritance in which ©
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tenantr-1ght-have'a,éugtomary fee or any less estate; or copyhc
for lives; or'copyhéida roé yoars. The latter were described
in these terms in Elton & Mackay on Copyholds, 2nd Edition.lBS’
page 44: ”Besidea the estntcs for years already described, whic
mey subsist in copyholda or inhoritance or copyholds for lives,
there are in several diatricts cOpyholds for years, which are
grantod tor a term renewable or not renewable according to the
usage, but for no greater estate. These are found among customs
 freeholds, as well as in copyholds in the restricted sense of th
term, Of this kind appear to have been the Conventionary
~ Estates in Ranors bolonginc to the Duchy of Cornwall (now mostly
enfranohisod), vhieh were granted for successive gshort terms of
years with a tenant-right of renewal descending to the heirs.
And ellcwhoro thoroz.ro similar estates without a right of rene
There is an oxnmplefof s copyhold lease somewhat similar to the

1778 10&09 mentioned in a case before Lord Nottingham L.C. in

1677, _g;ggg__&_ﬁggg;gggg (2 Ch. Reports, 134). The lease is I

set out in full but 1tn gonoral purport can be seen from the
opcning word- of tho report: 'mho Plaintiffs being ocustomary
Penants of the Manor, in which Manor the tenants hold Estates D

Copy te them and their Heirs, by the words (Sibi & Suig) for

ninety-nino yoaro, yiclding a Rent, paying a Heriot, and doing ¢

Suit and Servioo et cetera. And by the Cusiom of the said Manc

the Lord-, upon Expiration of every Estate, ought to renew upon

realon.blo Finon, and which said Estates, Dby the Custom of the

Manor do descend. from Heir to Heir, and their Estates to be

ranowod fer reuuonablo Pines, they being expired, which the Lox
of the Manor refused, emaiding more than the Fee for a Fine,

whereas two yoars value was as much as ever was, or ought to be

given or demanded.
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