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for the covenant to do suit ang service at the Court Baron is 1
be performed "in 8uch manner as other the tenants of the said M

do and have heretofore been used and accustomed to do", If th
grantee had held under a common law lease it would not, I appre:
hend, have been accurate to describe him as g tenant of the Manc
It is, in my Judgment, legitimate to construe the leases ir
the light of the surrounding circumstances as reflected in
contemporary documents, and these to my mind are consistent with
the proposition that the land comprised in the lease was customa:
land of the Manor and that the grantee was, in truth, a tenant
of the Manor. I stert with &n ancient undated document headed
"Manor of Broxhead, cottagers on the waste". [Bee Bundps 4, < |
Four sueh cottagers and their pPredecessors are then described.,
First, there is named "Woods late Grunselngv, Secondly, ®Jenning
late Silveut&r, late Morers"; thipddy, "Shrubb formerly Huntingfo;
late Taylor's®; ang fourthly,'"Ohannel, formerly Morers, late
Hhthcwj“. Dates inserted on thig bage suggest that it was
compiled about 1772. he purpose of the document is apparent
from -the details recorded in the margin, namely to set out the
estimated annual value of each holding. I turn next to a census
(Bundle A, P.118) taken by Nathaniel Bailey on 20th April 1773 of
the number of houses and inhabitants in the parish of Headley.
This sets out in four columns the name by which the house is known
the proprietor, the ococupier, and the number of persons living
there., Under the heading "Broxhead" (page 125) one finas eleven
holdingl.rollowbd by the oross-heading "Leaseholders®, Under
this oross~heading one reads the Same names as descriptive of the
houses "late Channel's", "late Shrubfs®, nlgte Silvesters" and
"late #runsel's”, The total population of both groups of houses
was 98, and this figure will be found against the entry "Broxhead

Manor® on page 126, which contains a summary., thus.identifying
: 11



all 15 holdings as part of Broxhead Manor. Finally, there is
what is described as "Particular papers and accounts of the
ancient state of the Headley premises called Fauntleroys with th
copy of the Inguisition of Partition and other useful anecdotes
relating thereto; Themas Gatehouse 1779%., It will be remembexr:
that Thomas Gatehouse was the owner of the Fauntleroy two-twelftl
of the thor."f!hqrn.lrouthcn twelve numbered pages, one 0f whi¢
is missing, Page 1 summarises "Phe Brocas's title to ten=twelfi
parts of tﬁa Manor of Broxhead taken from Mr. Fauntleroy's
memorandumé”, Page 3 deals with the Fauntleroy's title., TPage
liste part of the entntc.qf;jill;gn Cleare or Clears, who we know

from Bundle A, page 30, %o have been Lord of the Manor of Brpxhcf
and owner of the ten~twelfths until his death in 1770. On page
(Bundle A, p. 68), we have the sub=heading "Oustomary Land of the
same Manoxr", There are then set out the four holdings to which
have already referred, Woods, Jennings, Shrubb and Channel, with
their predecessors also named. An important footnote is added
which reads as follows: ®Phe above lands are held by lease for
(blank) years at a fine certain (viz, three years full rent of th
premises) and a quit rent of three shillings and four pence each
payable to the Lord of the Manor", The 1678 lease required that
on renewal a fine of "three years rent" should be paid. The
fine metually paid was £12 so that the rent which had to be trebl
as the price of renewal in 1778 was clearly not-thq_quit rent
of 38.4d4., but the full rental value. Similarly the fine payable
on tho-iqnewal-vhioh-took place in 1876 was £40 against a quit
rent of 3s.44., It is therefore plain that the fines payable on
renewal in the case with which I am concerned were three years I
rent a8 in the footnote. The quit rent, mentioned in the footw

is exaotly the same as the quit rent in the legses of 1678, 1778
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and 1876, The fact that the leases of these four holdinge prot
for payment of a fine certain indiceted the renewable nature of
such leases, Putting these ancient documentﬁ together I find i
easy to infer that the property comprised in the 1678, 1778 and
1886 leases, was one of the four tenements which had been carved
out of the waste of the Manor of Broxhead and then leased as
customary land of the Manor. It seems to me likely, having reg
to the general description and almost identicel measurements,
that the premises demised by the three leases were in fact those
described in Bundle A, p. 125, as "William Jennings, late
Silvester's, his house garden and homestead 1 rood, two meadows
1 acre, a paddock and small piece of pasture, % acre".

The 1778 and 1876 leases are not drawn in words which would
create a right of perpetual renewal as a matier of legal
interpretation. But it seems to me unlikely that such leases
would have centained +the same right of renewal as is to be foun
in the 1678 lease, and that the lease would have been twice
renewed, unless it had been the custom of the Manor of Broxhead
to renew luoh_lnnacs-upon the same terms upon each and every
occasion that the lease came to an end, I therefore conclude %!
the lease of Lindford Bridge House was perpetually renewable by
custom, _

1 see ne reason to depart from the conclusion of the Chief
Commons Commissioner that rights of common were vested in Jasper
Morcr..nichlrd.ndwman and the Fullicks, their respective success
and aseigns, as tenants of theiiManor., It follows that luch rig

——

or common were appurtenant to Lindrord Bridge Houao and pnsaod t

Gamlen by virtuo of section 62(1) of the Law of Property Act 192

— —

Per the reasons whioh 1 have indicated I diumias Mr, Whitfi

appeal i1 in tho case of Mr. Uonncll and i & now turn to tho claim oi
Mreg Gooke._

——




¥rs. Cooke is the owner of Trotteford Farm and claims a 1
of common of pasiure over part C of the Common, The Chief
Commons Commissioner found that the farm was bart of the Manor ¢
Broxhead but that it wae not clear and could not be inferred
whether the rhxn belonged to the Broocas ten~twelfths as did part
of the comnon. or to the Fauntleroy twn-twelfths. He concluded
that there was insurrieiont evidence to support Mrs, Cooke's cla:

to have succeeded to any manoriasl rights of common, There is n¢
appeal from that finding. He nevertheless decided in her favour
for a reason which I wlll explain after narrating the facts,

In the early years of this century the farm was occupied by
John Lowe who used to turn out about twoidozen cattle onto the
Common, By two ? conveyances dated 4th January 1906 charles Williq

HcAndrew acquircd parta 0 and D of the Gommon. By a conveyance

e

dated the 3lst July 1912 C,W, HoAndrew acquired Trottsford Farm,
Thare is no copy of this conveyance with the papers but the faot
: 13 not ohallonsod. Accordingly, in 1912 the farm and parts C

and D of the Common were in the same ownership. In or before

1914, C.W, MoAndrew let the farm to Mre, Hicks, There is
evidenco from her grandson, Mr, White, who lived on the farm from
1914 to 1926, that cattle from Trottsford Ferm grazed om the
Common, The evidence is not very satisfactory, It is brief. 1t
consists only of an affidavit by him which leaves a numbexr of loose
ends. He was not able to be cross-examined on his affidavit,
Mrs, Eiek'l-tunanoy ended in 1926 or 1927, Thereupon C,W, McAndre
Tesumed possession of the farm and did not thereafter let it,
In 1927 he installed Percivel Stonnard in the farm as his bailirf,
In 1931 Gerald Alexandor McAndrew and his wife (who later became
Bnrna.rd) farmed Trottsford Farm. Stonnard remained on as
their blilif:. Mr., and Mrs, G,A, MoAndrew farmed it as a single

14



unit with Picketts Hill Farm and Headley Wood Farm. C.W. MeAn
died in 1934, Mr, and Mrs, G.A. McAndrew contfimed their farmir
operations. Stonnard remained as bailiff for them until 1944
when he gave wp the position and vacated the farm, In 1948
G.A. McAndrew seld the farm amd part D of the Common to Setnick
but rotainai-fbr the fino being part C of the Common, Mrs., Coo
is the successor in title of Sotniék. The conveyance to Setni
is dated 5th !Qhrua:y, 1948, It does not in terms grant any
grasing rights over part C of the Common. The only question is
whether suck rights passed to Sotnick by virtue of section 62(1)
of the Law of Property Act 1925, '

Mrs, Barnaxd gave evidenmce at the Inquiry. She stated that
she could recall only ene occasion upon which her cattle had
grazed og-th..cennsn. That was during the war. The cattle in
question had not come from Trottsford Farm but from Picketts Hill
Farm, The Stated Case records that the only evidence of cattle
being grazed by an occupier of Trottsford Farm after 1912 was tha
of White, uho-o evidence was confined to the period ending in
1926, . It is common ground that there was no evidence of the
exercise of such rights during the 22 years prior to the conveyan:
to Setnieck,

After dismissing Mrs, Cooke's claim to manorial rights of
common the Chief Commons Commissioner continued as follows:

"Mr. Mills, however, based an alternative argument in
support of Mrs, Cooke's claim upon the fact that her
property and the eastern part of the Common were in
common ownership between 1912 and 1948, By virtue
of sectien 62(1) of the Law of Prfﬁ;rﬁg Act 1925 the
conveyance of 5th January 1948 to Mr., Sotnick would
be deemed to include all rights (including oomnnnsi
enjoyed with, or reputed or known as part or parce
of or appurtenant to the land conveyed. In the
early years of the present century what is now called
Irottsford Farm was occupied by a Mr, John Lowe, who
used to twrn out about two dogen "ecattle and builooka*
on the Common., After Mr. Lowe's time Trottesford Farm

15
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The Chief Commons Commissioner decided in favour of Mrs,
Cooke's elaim on the footing that it came within the third or
fourth desoriptien, He did not consider that such rights
appertained or were reputed %o appertain to Trottsford Farm,

Indood,-lnch-t'ooaolluioa'wonld'tcarocly have been possible,
Mm,_ﬂ (1969) 1 Ch. 160, at page 185,
Mr. Justice luekloy said this: "Enjoyment of grazing facilities

on the down by temants of the lord of the manor holding under
leases or tom.nb} agreements could not, in my Judgment, establial
& reputation of rights appurtenant %o the lands comprised in thei
holdings. The implication would be that they so grased the doy
by the censent of the lord or possibly under contractual rights
or grants limited in their operation at the most to the periods o
their tenancies, This couid found no reputation of any kind of
right capable eof surviving those tenancies". The decision of th
Chief Commons Commissioner was founded on the supposition that
such rights were at the time ‘of the comveyance enjoyed with ox -
reputed ot knewn as part or parcel of or appurtenant to
!ruttsferd Farm,

In ze; Xately Oommon ((19771 A.B.R. 505) Mr., Justice Poster

decided that "enjoyment® was not synoenymous with user, and that
section 62(1) did mot require actual proof of user at the date of
the conveyamce. I adept this approach. It was not, however, of
importance te the reasoning of the Chief Coemmons Commissiener
because, in thnt, he inferred that the ocoupier of !rottltbrd Faru
used the Commen for grasing right down to the oonvbyanco to Setnic
He said: "In the absence of evidence to the contrary I draw the
inference that the ccoupier of Trottsford Farm continued to grase
catile on the Commen until the farm was sold to Mr. Sotniek,."
When an appeal lies only upon a question of law it is open

to the appellent te challenge a finding of fact which is besed
17



ard ((1971)

£ong _Whitwo R follg Ltgd :
In ny Jjudgment the inference drawn by the Chie:

1 A.2.R, 598),
comons Oomnissioner was not justirieq. The form of the State
Case wna.qgribd;by_thq:partiin a8 stated in Paragraph 9 thereor,
The Oaso'rooarﬁilthﬁf there ¥as no evidence of any occupier of
Trottlrbrd.Ih:n.grasing_any cattle on the Common later than 193
SXCePt the evidence of Mr. White whien speaks only down to 196,
It Iolldwu-thit thoroquua no evidence of any such grazing during
the whole 21 or 22 years immediately prior to the conveyance to
Sotnick, Hrl,'Blrnarﬁ. who farmed Trottsford Famm with her
husband from 1933 onwards, could not Tecall a single exercise of
such rights, It seems to Re that in such circumstances it ig
not possible to infer that the oceupier of Trottsford Farm
continued to grage the Common between 1926 and 1948,

FE that.inroronc-_in-di-cardod I am bound %o &ssume that the
ocoupier of irattuzbrd Farm made o use of part c_for graging |
burposes during the pexriod in question. In guch circumstances
it semns to po quite impossible to assert that such grazing rights
were enjoyed with the farm at the time of the Conveyance or were
reputed or known at the time of the conveyance as Part or parcel
°f or appurtenant to the farm, 3 accordingly reach the conclusion
“hat Seotion 62 dows 20% avatl Wes. Gooke ana thet sme Ohter

Commong Oommiunionor_orrqd.in law in finding in her raypg;:?hgz
Sotnick acquired by virtue of Section 62 a right of grasing over
part ¢ ;ii%ﬁ§ 0§hhon.

In the result the appeal of Mr, Whitfielg fails againg
Mr. Comnell hut:suoeoeda.againat Mra. Cooke.

18
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MR, MILLS: Your Lordship dismisses the appeal, but I am not
wha® happens with Mrs, Cooke » whether ygur f-ordehip alters the
A ister or whether it goes back to the Commissioner. However,
I would say, substantially succeeded by getting Wr,
] gt Y. 14 ne DS TCHE O g BEEE o

- 2 Welle

MR. JUSTICE BRIGHTMAN: Why should not they be shared, if that
submission is made by Sir Frederick, because one party has lost
and the other party has won? :

B| MR, MILLS:  Shared, my Lord?
MR. JUSTICE BRIGHTMAN: “Well, borne equally.
MR. MILLS: Equally between whom, my Lord?

MR. JUSTICE BRIGHTMAN: _If you like, that each side pay their own
C costs, or you take the total costs and divide them in half.
I do not think I would mind which, but I do not quite see why

o Connell should get the whole comts.

MR, MILLS: If the costs were apportioned in one way or snother, I
would accept that. Did I understand that your Lordship has

suggested no order as to costs at all?

D| MR, JUB!IGB;BRIGHEHAH:;_xither no order as to costs, or the matter
can be treated, I suppose, as costs incurred by both sides in a

very long and complicated metter and they could be out in half,

MR, MILLS: My Lord, we have had this in commons cases already and

one has sought to aveid that complicated situation. May I jus
Yake instruotions, and then I may be able to help. ugé_gggfg)

In my submission, the no order for costs or the eq vision

E of the costs would not be quite right becsuse the real substan-

tive contest in this case was the Connell claim, which took much

longer and is much mere involved. The Cooke case was reall
rather ancill and peripheral and I would suggest, therefore,
;ﬁit-tho-costl.eughi to be divided €wo-¥EIrHa§ono—third'1ngmy
avour. : '

MR, JUSTICE BRIGHTMAN: How would that be done?

MR. MILLS: I would say that I should have two=thirds of the costs
of the Case Stated,

MR, JUSTICE BRIGHTMAN: Two-thirds of your own costs?

MR, MILLS: Yes. I am asking for an order against Mr. Whitfield
for a preportion of my costs and I put the proportion at two=

= thirds. I hope that is right. _
MR, JUSTICE BRIGHTMAN: - What do you say, Sir Frederick?

SIR FREDERICK CORFIELD: My Lord, I should have thought it was
felrer simply to let the costs of each side be borne by each

side, but certainly, altho the Connell argument took a lot
H longer, there 1s no doubt that the whole of the Cooke case was
based on the same background, which had to be gone through, '
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P 4 MR, JusTrce BRIGHTMAN: 14 that right, because there was no app
A on thc-:anorial__ggxt 0f the Cooke cage?

SIR PREDRRICK CORFIELD: 1thet is correct,

MR, JUSTICE BRIGHTMAN: And, therefore, if only Mrs. Cooke's olgei
;:d been in dssue it wouf d not have been necess

ary, T think.
Ve had any dooumonta__ry mtter_ whatever prior to, ’wau 1%, Iéﬂ__

SIR FREDERICK CORPIELD: I think that ig gorrect, my Lord. I wit

B draw that. I think we couls have started with the rirgt White:
conveyance to the first MoAndrew, I think tha
auifi:ion:it'“l do not know whether any fractio
exvent arbitrary but I would have thought that certainly I hay
uﬁhﬁn_»ﬁh;_:!@égoouts in relation to Mrs, Cooke. I do not

o longer, I do not think I could. argue otherwige,

v Mr, Mille?

#L0rd, oenly just to make clear that what I am asking
for is some order. for costs ageinst my learned friend, and I mus
! gooesurily leave the proportion to your Lordship, within whosge

SIR rnxnnnzex:aonggnnpz' My Lord, there is one other point I would

like to = Journment, whioh undoubtedly Prolonged the
Proceedings because inevitably we had to do g certain amount of

-recapitulat was the result of learned frieng indicating

that he wuing;ing $0 rely on I_H_%lg, and clearly, en that e
supposition I could net. have de th Yateley without seeing
the judgment. But, in fact, when the

_ 8 Judgment wag
E avellable, it was not really particularly relevant to the

Proceedings, and I would suggest ny Lord, that there were
pPossibly 'two'er three days extra as a roauit of that.

MR, JUSTIOE BRIGHTMAN Was any of the. grouna covered a second time?
if -

no ground was covered a second time, 1t would not really
matter, would it?

%vselt, and. indeed your Lordship, did have %o go back quite a
i

t over, for instance, Zaring v, Abingdon, an many of the cases.

MR. JUSTIOR BRIGETMAN: I a1a not think any of the cases had been
G re~read. You think there were?

SIR PREDERICK GORFIELD: Yes, indeed, I am sure they were. I oould
- check up from my notes, but I anm fairly certain they were.
MR, J’US!—IG!;}BBI_QHMN: Very well,

MR. MILLS: My Lord, I would that the thglgx decision actually
H shortened this case, My clients in +hiTs case, of course,

cannot be blamed for how the Y teley case went, Byt the x_sm
case dld render it unnecessary 8 case, for instance, %o
emo

n thi
oonsider the point about n Y qui non habet and the erpetual
nature of rigita of oomﬁw were points that !




thé'fhtg;oz-oqao deeided.which, therefore, did not have to be
decided in this ocase, The reason the Igtéleg cage did not figu
very largely in the argument defore {our ordship was because

t rendered unneeessary.aome-argumen_s that might otherwige hav

had to be~gdd:oased to you,

MR. JUSTICE BRIGHTMAN: M, Mills, there is a slight procedural
Problem hern,*is.thori not? Thisiis one apPeal, is it not, now

two appeals? i :
MR, MILLSs It'da@q-acqn-to.bo one appeal, yes,

MR, JUSIIGEfﬁnIGH!MAﬂs Oan I make separate orders in respeot of
Mr., Connell and Mmu;;Oookc?-bacauae-they are both appellants?

MR. MILLS: No, my Lord: this is the diffioulty and this is why,
actually, in the Yatel case before the Commons Commissioner
we arrived at the conclusion that the only sensible thing to do,
when one has, as I have of course, a lot of clients who have
failed'and_a'lotaor clients who have succeeded, and so on, is
simply to make Some proportionate order which is within what is

seen %o be fair,

MR, JUSTICE BRIGHTMAN: T cannot make any order, can I, as between
Mr, Connell ang Mrs. Oooke because you appear for both and
therefore, you can make ho submissions whatever to me o f-oan
only make an.order which affects the appellants Jointly, and

they have to sort it out between themselves, do they no%?

MR, MIILS: I think that is one of the difficulties, and that is why
the simple way to deal with it is to have an order just simply
for a bropertion of cests to be raid one way or the other. That
is certainly the point at which in practice in these commons
cases we have at the moment arrived, but your Lordship's
disorotion,-or~courto,'ia immensely wide and I would mot waste
time submitting  thet 1t was not, I do not want to repeat
myself, but I 8till say that the convenient way to deal with this
is to meke an order that my friend pay some proportion of my one

lot of costa.
MR. JUSTICE BRIGHTMAN: I shall order that the appellants are to
pay to the respondents two-thirds of their costs of the appeal.

SIR FREDERICK CORFIELD: My Lord, there is the question of.the
consequences of your Lerdship's Judgment, I think it is suffic-
ilent if you make an order that the Register be amended by

-striking[cnx“thegrog;strttion--—

MR, JUSTIOR BRIGH!HAH:-'Is that 807 I do not have the Commons
Registraﬁion-;pt-with-mp.. Under what section does that juris-

diotienfqgisg? !
SIR FREDERICK CORPINLD: I am infermed that has been deme in previous

MR, JUSTICE BRIGHTMAN: I think I would like to see the authority
for it, I would have thought it was more appropriate for the

Chicf_Oanuiﬁigﬁoﬁiiqaibﬁdr to direot that the appropriate ohange
- be made, | .
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B MR, MIILS:'.!hor¢5in*ajkn¢1lirntionrAuthoritj which, in thilﬂoase,

H _coniquontialiamonnmonta_misp

MR, Hliﬁi&~&2hisuiaatﬁlffirat time that I have known it happen

exactly like this, but I de not think Eour Lordship really h
A 8§1€§urildictienxunder'?Ei.ltatuto 0 er the .E ster a aﬁ
e other hand, In the case there was an obviou
mistake on the Register: submitted to Mr. Justice Foster ths

he codd not correct it but he made an order correcting it, and
i there the matier rests. '

MR, JUSTICE BRIGHTMAN: Who is in charge of the Register?

is the Hampshire Oewnty Council. In fact, they would have been
here except t the e not interested in the Case Stated,

because I appeared for them myself. If I may try to assist

your . rdahig,- i% has seemed to me that, for the rectification

of the Register, the decision your Lordship has made on the law

-goes back to the Commissioner and he then, putting his law right

deals w e r 8r. = =
MR, JUSTICE BRIGHTMAN: In a case under, for example, the Land

Charges Act, or anything of that sort, the order by the court,
h & @, 18 not that the register be altered but is an order on |

baxrty to vacate his charge.
MR, MILLS: Yes.

D/ MR, JUSTICE BRIGEM™AN: That sort of thing cannot be done here,

presumably.
MR, MILLS: Ne, it cannot.

MR, JUSTICE BRIGHTMAN: These are proviaional'regiitrationn, are
they not? e ' :

MR, MILLS: Yes. The jurisdiction, under the statute, is jmdthe
Commissioner, either to confirm it with or without modifications,
or whatever it is, and then we get a Case Stated, and the law is
revealed to have been wrongly applied by your Lordship's decision
in Mrs, Cooke's case, and so it then mimply goes back for the
Chief Commissioner either to confirm the registration or not
confirm it, or whatever may be. - But let me make it quite clear,

F we shall make no diffioulty about this. We shall be entirely

co=operative.

MR, JUSTICE BRIGHTMAN: What I propose to do is to make no order
alter%gg,tha;rngistrution and o the contents of the
egister In 4 » because I dou ether 1 ought To de that,
but I any problem arises the matter could be men ioned by
Junior counsel at some convenient moment, and I will then make

G . Wwhgtever order is found to beumecessary. Is that satisfactory?

MR. MILLS: I think it extremely unlikely there will be any
diffioculty, but as your Lordship has peinted out, the Register is
& very complicated sort of thing: it has all kinds of registra-
tions on 1% and I think we should have to tell your Lordship all
about it before we could auk.xour Lordship to alter it. The
be very considerable. s

MR, JUSTICE BRIGHTMAN: Very well, The matter can be mentioned,
Themy:: b et =
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SIR FREDERICK CORFIELD; My Lord, there ig one other point, Do I
take it that the corollary of your Lordship's order on costs is
that we have one-third of our costs paid by the other side?

MR, JUSTIOE'BRIGHEHAN: No, it was not, I made no order as regar

your costs at all, I have left Mp, Whitfield to bear his own
costs and.ggx the appellants two=thirds oI‘?ﬁéIf’EEE%!T“‘ITTEﬁn
no € Cross orders,

SIR FREDERICK CORFPIELD: I took it, my Lord, on that brinciple,
that the costs of Mrs, Cooke's share of it - whether it is one-—
third, or One-quarter, whatever it ig « would go the other way.

MR, JUSTICE BRIGHTMAN: GShe is not a separate appellant. There are
Iwo appellants: here =—me S —

SIR FREDERICK CORPIELD: Yes, that is true,

MR, JUSTICE BRIGHTMAN: == gnd there is no way, I think, of separa-
ting her costs - that I know of,

SIR FREDERICK CORFIELD: 1In that event, my Lord, then I would submit
thet two=thirds iz on the high side,

MR, JUSTICE-BRIGH!MAN: I have considered all the submissions made
to me, I took & few moments, as you may have observed, o think
ught to do, and that is the order I have made, Ir

out what I o
there is g large sum of money here I would certainly consider an
application for leave gwhioh I think ig what you require) to
appeal on the costs, you s0 wish, 0 no ow whether you
want To. Would you like to_take instructions as to whether to

I think you cannot appreal on costs

make such an application?
wilthout gotting leave, :

SIR FREDERICK CORPIELD: Yes, I would like to make that application,
my Lord, ;

MR. JUSPICE BRIGHTMAN: - Can you refer me to the Annual Practice?

aph

SIR FREDERICK CORPIELD: It is page 842 in the White Book: paragr
3, Orders as to costs only, It says that no appeal lies without
the leave of the court or ud-EFiEﬁa. & _the order from an order of

: gh Court or any Ju : : ; '

explained,

MR, JUSTICE BRIGHTMAN: Sipr Frederick, I thought there was a rule
which dealt expressly with appeals as to costs in so many words,
There is & note on Page 908, at the bottom, "Appeals as to coste"®,
if you could just read that. It is the last paragraph,

8IR FREDERIGK-OORIIELD:'*Nb-appeal shall lie without the leave of
the Court o Judge making the order, from an order of Rhe High
Court or any Judge thereof made .., as to costs only which by law
are left to the discretion of the Court'. In view of the above

section, no appeal against a decision on Costs can be entertained

on which to exercise his discretion had not in aw exercised his
discretion at a1l «oe If, however, the appellants' complaint is
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about other matt
&8 jurisdiction
the appellant failed on

MR. JUSTIOR BRI&HQMAH: My impression was th & if efused leave
eal you

_ . ot entitle © get that leave from the Court
of A:gp{n_eal._-i_,. __Tha'b_ is why I am rather hesitating before e up

"genuinely
Appeal h

about costs the Court
e lssue of costs even

SIR EREDERIGXiOQR!IEEDt:.Ai"I read this, my Lord, it o pears that
in order to et _oonsent from the Court of Appeal, one would have
to raise o aer matters,

MR, JUSTICE BRIGHTMAN: Yes: the statute seenm
no appeal without leave of the Court or Judge making the order.

SIR FREDERIGK-OORIIELD: Yes: that is what I understand, my Lord,

MR, JUS!IGEfBRIGHEHAN: Can you give m
think the costs are - or is that
t2 mention? :

SIR FREDERICK CORFIELD: I am
iz a very rough estimate,

MR, JUSTICE BRIGHTMAN: That is on one side only,

SIR FREDERIOK GORFIELD: Yes. I am perfectly

that the Connell case took a 800d deal longer than the Cooke case
and two~thirds/one-third is a fair proportion - it ig bound to
arbitrary, and I do not think one can argue about it -
but 1t does seem to me that 1f one takes into account that had
there been two appeals we would have had our costs against Mrs,

Oooke,_that-thuro'shoald be, 80 to speak, a reduction of our
costs, j

8 to say that there is

@ any indication what you
& matter which you would not wish

told that between £5,000 ana £6,000

of course?

prepared to accept

MR. JUSTICE BRIGHQH&N:'.I* wbuld not have taken, one would think,

perhaps more than a day, at most, to argue Mrs, Cooke's claim,
and there would be practically no documents to look at at all,

SIR FREDERICK CORPIELD: My recollection was that we took two days.

I had started on Mrs. Ceoke Just before the adjournment: we
had to do a certain amount of

the best part of the day on the second stretch,

MR. JUSTICE BRIGHTMAN: Mr. Mills, what do you say about thig

application for leave to appeal? There is o very big sum
invelved, :

MR, MILLS: I would prefer to say nothing except this, that the
order whioch your Lordship has made is an order which I did

suggest to your Lordship as Becond suggestion: it is, in my
ﬂnhm;ﬁH1ﬂn+z£lninlx_a_l£¢h$_:gdnr;L.andufguould oppose leave to
wappeallan_~that‘veny simple ground, _

\l/ MR. JUSTICE BRIGHTMAN: Sir Frederick, I do not think it would

ocoupy the Court of Appeal very long to fom a decision about
this - at least, I imagine not - if you went there, and it is a
very big sum, I shall give you leave to appeal.
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3  lI{ahi-nch‘ob11g0d,_my Lord,

costad
MR, JUSTICR BRIGHTMAN: op costs. T 4o ot think he requires lea
does he 1O Shooste, - he req
¥R, MIILS; yey, he does, my Lora, yo uires leave to appeal
oOn any sub: la r under the ONMONs Regigtra 0%, .
B 8 seo on,'_-_-, or some +0g like tha ™= N0 appea. eg te
the Court or . Peal, I wag surprised that_ho~did-not.oo-aidtr
| &L appeal wee = . .
|

. MR, JUB!IQanRIaBEMAH: 'I£ he.a lies for leave to appeal on the
f luhatuntibr.iaiuo, Hr..Millafp d

O Yyou object to that?
MR, maman}-mem;

$ir Frederiok?
SIR FR!HRRIGIUGGRIIELD:--I.do,_yna, indeed,
| MR, JUSPIOR BRIg

SRIGHTMAY, Very well, 1 will give you leave to appeal
geherally, and T willgqllo-giv; you leave to appeal if you so
wish on c,qnoationrot costis, '

SIR PREDERICK OORFTELD;

- .Bo".'fen apply,

-Irgn nuqh-ebligod. my Lord,
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