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WRD UFE A D COIJNTRYSID E ACT 1981. SECTION 53 
H mpshirc C:t)Unty Courn:M 
·J :he HampsNre ( l:as,t Ha1mpshire Distric:.t No. 27, ( Par~sh of H e.adleyJ 
Definitive ap Mo□ifjca:on Oider 2008 

I refer to the ,above· men ,ioned Orde which~ due t.o u n-re.solved 
objection:s/ireprescntatfo:ns, has been submltted by h'E Hampshire County Coundl 
for deferm i m:itio n by t!h e Secreta of State. 

In ,/ew of the objections/repre~ntatioins whtch. have been made and having 
rega d to the r-equirem~nts ,of paragraph 7(2) of Sc edulc 15 ~o the 198J Act· is 
proposed to hold a local inquiry in.to· he matter. 

It is understood that the .On:ler wa:s ma.de- on he d1rection o th. Sec tary o 
State and I understand from the Council that: they will be taking an op 05ing 
stance at the forth.c□ mi:ng Tnquiry. Ac:co.rdingly, I am writing to i;;iSk hel:he you 
woufd he prepar~ to present the case fur the Ordef" at f:he Inquiry. 

Toe Inspector- wiU no ave access to the· appeal doc iments. It i:s ·tiiercto.re very 
i'mportant hat you submit all he evi ence you intend to rely upo11 to the 
Inspector in advance of tlle Inquiry, even i it wzis submitted' as evrdcnc:e for the 
Schedule 14 ;appeal. lt may also be necessary for you to provjdc copies fur 
distribution to otheir parties .rt he Inquiry. lf you no· long er- have copres of the 
appeal doc um er, tation, p ~se co nt~ct me as soon as possible. 

If you ,agree to present: the cas:c, .a membier of st.a1 from l:he team responsible for 
tharting_ tn.sp,ectors will contact oth yourset and the Council about possi ,le dates 
for e fn.quiry,. Be or<e confiFn'lting the_ da c ~t is .ac-:cepta le to you, you may 
wish to liaise ivith the Council to ensure t:ha he date is mub.Jalty con enient and 
to disc ss any other ma. crs w h ith you may feel to be rel,evant 

I ~dose a booktc.t which you may find useful and in addi ion, a copy o,f our Advice 
Note on inqurry procedures: where the, o~ er Malcing A thorny does not ~ctivety 
support an order. P ease o,t·e: Wh i 1st the a dvjce 1,ot~ only reJc _ · to • he holding 
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of inqufrles we are curren ly in the pr,occss of updatj g It to Include reference to 
h5:irfrll!;JS a ntl it as such 1t ap p:lie·s-to both prooodu res. 

A r~µly within 7 days would be g rnatly a pprecrated. 

In the-event that n.o-o:n.e Is p e-pared to present the -case in support of the Order· at 
inqu'iry, we· wm neetl to considler wnethe the Order can b€ de'alt wim via the 
written rep - entatio n.s pro.ced u re {Sect~□.n 2 of the en dosed book~e refers}. 

YO. :1rs faithful Iv 

(frve· 'Rjcna nfs 
( Rights of Way· Section) 



RIGHTS OF WAY SE'CTION ADVlc~· NOTE Nol 

CONDUCT OF INQUIRIES INTO 'RiIGHTS OF W.AY ORD.ERS WHERE ORDER 
MAK.NG AUTHORITIES IDO ,OT ACT:.IV,ELV' SUPPORT AJ • ·O·RJDE,R 

lntrodu et ion 

1. Th is Ad;i.rfce Note sets out the proc:Ed u res to b-e followed where an. order ma:r<lng 
authority (OMA} do-e:£ not activefy support a definitlve map or publrc path order. 

2. The bno k!ets, 11Pub!r:c Path Orders'" a rad • Defrn ttive Map Orders" are published by 
the P~ n n-1 n.g Inspectorate and a re issued frioo of eh arge to the public. Part J of 
each book1let dcscn b-CS what ~pie.ally happens when a. pub I ic inqu·ry i,nto a 
rj~hts of way order takes pl,a~. However, w~1ere an OMA ohooses t1ot to 
support an order, th(;! lnspec,tor will need to consider adopang different inquiry 
procedures from IJhose set eul in lhe booklets~ When this h app:ens, the 
Inspector wrl I cxpl~in to the inqu[ry why am:l how the procedure in being 
changed. The gu1dance hi this Advice No~ ls intended to assist al I concerned in 
prepafing· fo. such cir-cumsta nces where these. cain reason~bly be to reseen. 

3. his Advtoe, Note is puhlicly ava I lable b:ut has no legal force. 

Badtg tOdh.d 

4. 1n m o~t cases, an ·oMA wU I not ma k-e an order u n l,ess it is: s.a tsfiod\ that the 
circums~nccs jus~ify it. Exce:ptr□ns to this occ.uf' when an OMA declini:5 lO 
make th-e requested order but 'lthe app![ca t srn::cessfully a p p-eijls; to if! 
S~aetary of State. 

5. fa Ifie rase pt a deflnlti e T(lap omer. this may result in 1712' OMA be:i ng directed 
to make the order undc.:r Sohcdu:le; 14 o the Wmld'life and Countrys~de ACL 
1981. In ·e case of a pub'lic path order, the Secretary of State· tn~y dccfd. to 
make an ord e1· usin_g p:owe:rs under .Sections 26 or· 1.20 of the 1:1 ig h ways Act 
1980, or Se tion 247 of th~ TowJJ1 and Country Planning Act 990. 

6. , Fn such crrrum:stao~s.1 where a Ii OMA has previously as~essed the facts of tne 
case and decid~d' the making. of an om r ~s not Justified, it rnay opt to actively 
o·pp-ose c□ n.firmatJion of the o:rder or 'it may choose te adopt a neutraf stance 
wher,aby Lt 11either s u p,po rts nor ,obf ec • o confirmation. 

7 _ There may a!so be ~ ccasions where the OMA supported the i11rt:ial1 making of the 
,order but .ad\lertlsemet1t brou__ght to Ugh:t new informabon, further cvrd'e.ncc or 
var d pbjections wh['Ch caus_ec;f the OMA to co11cl ude that confirm atron is not 
ju:stlfed. Again, the OMA may opt to actively oppose confbm.ation of the order 
or it may choose to rema·in neu ra I as regards ,oo nfi rmation. 

8. Sometimes an OMA is co ntet1t'to make the requested o rdcr b is .n r.it pre-pared 
to actively- support'. it at an inquiry i • it Is op posed. 5 u eh examples are. usually 
where an o rdet· is made under the· Town and ,country Pl~nn ing Act 199_0 to 
enable development to p.roceed or the Wghways Act 1980 in the interesLS o·r a 
landow _ne.-. O MAs may moose to rem.ain ne utra I as regards confiirm<:1 ion GJ·f the 
order, to passh,c;i:ly S.!,Jpport it or even to oppose it if new info rmat1on or 
objections foJJowJ ng_ adv-ertlt.1ement Cc'.J u Sie a -change-of mind. 
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RIGHTS OF WAY SE,CTIDN ADVICE NOTE Noll 

9. Similar cirrumstan,ces may a r:i:se where, qfter having considered the deta il.s of 
a case:.r the InSsp~ctor propo:sc-.s, n,0,drFicrlti p,n.s to En or,d er but advertisement 
resu:lts i:n o bjectfons to these mod ifiratlilns leading to a s~cand or subsequent 
inquiry {see paragraphs 2.8 to 32 be~ow). In this scenario, the parties 
_concerned (including the OMA} may :suppo~ oppose or take a neutrai position 
as re,g,a t"ds "the proposed modifitartiions.. 

Tlhe ro e of ti'he OMA 

10. In t1orma·1 .circums nces 1 w:h·ere. ~n O • A actively support~ conf:innation o the 
nrdcr at ao inquiry r its advocate will pres-ent the t:ase rn 5upport ahd tall 
wftnes:ses as requJ red1 cross-ex .. mine witnesses who oppose the order, a rtd 
finally will draw to:g ether thc proceedings at the end of . e inquiry I sum n:ri n g 
up tne ca-s e 1 n sU1pport and' rna king. ·cl n y legal subm lssl ons as a p,pro p riat-e. 

11. Where an OMA has ded<led rlO t to support t-Ol"lfirm atrron of the order at a 
forthcoming ,inq.urry (or nthcnN1sc) the! Planning Insp€ctorate should be 
informed at the earfest ,oppo..rtun,l:ty. A dea statement ln:d,icating whether the 
OMA intend 5 to acti\fely oppose' the or,d,e,r or to adopt a neutral stance is 
required, togetheli with an: indication of it5 reasu,n:s for· doing so. 

12. When this occurs 1 the Planning In:specoorate ~viii try to secure the a~Jreement of 
the. appllcc:1 nt o -another-...suppo r ·of the order-. to rake· the r~d in presenting 
the case. Tihe assistance ·of the O A ln s u.g g estlri g ( a hd so metlmes 
approaching) possible c:a n drd.ab's!s would be h I pfu I. I no-one i:s p:repa red to 
take: the, lead (and .assuming the case cannot lnstead be· determined by 
exttlan~e of written repreoontatio,ns, ,at the inqOiry th,~ Inspector wm 
-summarise the case fur th,e order from the informat[on before him or her, with 
the appUcant or any othe supporters b.erng ·nvited to gNe their own cvrdcncc ~n 
due ·CO u rse. 

13'. Aside from th,e c;ase fo:r tor iag~ins. } tl1c order, it is usual for the OMA, tf 
:represented by a law professi ona:I, to off er a:sslsta n,oe to the l'l"I s pector on 
points. ,of law o pr,oc:,GU(u'~. s'h9u d any ~ris.e during the course of the inquiry·. 
Where the O • A ha!> ma de clear 'that ll wl 11 not be app-earing ~n support 0,f tl1c 
orde1r1 1t would bc· ho~pful t.o. the I sp.1.:c or to know at an early_ stage whether 
or not the OMA.'s representative can.- and is willing w, ,offer :such assistance at 
lhe I n:qulry if required. 

At.the :start of the. i'nqµiry 

14. At he start of an rn:quicyr it is norm.al practice to hear the case for the order 
from those who sup~ort it tlef ore he~rin~ the case against from tllc ~o bjcctors. 
Where.the OMA is appearing as ,a supporter- or objector to the order, it will be 

invite,d to present its case in accordance wr th that c:onven tion. 

15. Where the OMA ha:s given notice"that it will take a neutral stance, the Inspector 
will invrte its rep ressntative o make ~n opening statement before both the 
suppa.rters and objiedors, !However, this statement should be Ii h"11ted to BI 
summary of • e background to the maklng of • he· orrdcir -and the re arsons fo:r the 
OMA eh □osin9 to remain neutral a:s inegard's its •CO n Fi rmalion, It sh o u Id not 
c:onla.in submiss[on-s for or against the order (which should more properly be 
given by the OMA irYthe-rdle of ~upp-orter or o jector) but be ci 'factual account 
of the his.to ry ofr /the o,rder and the key issues which ijnfluem:e<l he. 'OMNs 
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conctusroris tea d in.g to its neutral p-os-tio:n. 
l 16. If crroumst'3nccs atis12 immedii!t,ely prior to the 'inquiry that cause. the O:M:A to 

revise its posit[~n su that it no longer intends to remarrtr n.eutral1 the Insp.ertor 
should be• infonned at th.e start of the inquiry so that ttie OMA can tle heard as. 
either a -support:eli or objector in the 1usual sequence Qf events.. 

17. Should the reverse sib.Jation ocrnr, where infonnaition comes to light at the last 
minum causing, an OMA to withdraw -t:s support for-the or.de , emby becomFng 
an pbjecllOr 10r talkin:g a neutral stance, the lnsplict-or must be advised at the 
~rliest pqG&ib c opportunity. 

18. Ur;iiess a rrangern en ts ea o be madse before Lhe Cl Vent (:&ee paragraph 12) the 
'Jns:pcctQr will ~nquir-c whether any of the supporters pric.scnt at th~ inquiry are 
prepared to take the lea,d i'n presenting the case ·in support of the or,der. A 
req u-ast for ~ rt adjournment is u n I ike IV'to be ref u:s,ed although the length of any 
ai:liJDUTflment will depend on -the circumstances of the individual ca:se. It may 
v.ary rom a few m•rrutes to a I low the app!tcant or supporter to gcather 1h is o her 
.though~, to sevei:--al days or lo nilJeT to enaibte a full case to be pre pared. 

19. U- t'here is no-one prepa:red to lead the case in sup po rt of the order,. the 
Inspector may decfd:oo to adjourn until a suitable volunteer iG"an be found or1 

ailtern at(vel,y to summarise th E main poJlfl s in support of the orocr him or 
herself, after whith the indiVfd.ual supporters will giv,e ttieir ,evlden.ce to th.e 
inquiry. Jn :some C'-l~cs: i m~ be appropriate to .close the inquiry .altogether 
8lnd alt-.em-ativ -.arrangements. made· or determinln9 the order. 

2'0. Any, last minute thanges whiish significantly· de!\ay matters or affect the smooth 
running of the: inq1JifY can put tt,e pi;1 rty resportsi ble ~t risk of· o cJa i'm for costs 
~g ainsf tbem un[ess the issues: could not reasonably have been foresieen. 
However this should not caus~ any party to wrt hold late evtde-r:ice which has a 
si g nifiC'.anf: bearin~ on he det:erminat;on of the o•rdcr. 

Duri~g the inquiry 

2.1. Particularly in tihe case of definitive map ordcrs: 1 there may b'e aird,ivail or other 
docu r;n e a ry .~idence w h f.ch is hetd by (or has been otherwisie drsoovered by} 
the OMA h,(.lt n.ccds- to be taken into acco u tit , y ttie Inspector when 
deteirminin_g the order. Wn.ere the OMA takes a neutral 5itance ,at an inquiry, 
-su,eh evidence may t1ot be r,elied ·on b,y eRhsr supporters or ,abject-0~ but 
~hou Id nenethe~ess: be put before the Inspector-. 

22. The Inspector wil[ tl~ide on lhe ap prupn ate time for any such evidence to be­
presented to the jnquiry depending on he nature of the osc. Whils ncL..itr-a.l 
OMAs are sttll ebJiged to make such documents availabre for cnspecti□ 11 by the 
lnspector {lf necessaly by arrangement with local record offices), tt,ere is no 
1reqwrrement for these to b-e presented by pro essional w.itne-sses. Depending 
on the complexity of the documents co noemed, rt m.ay be h elpfuJ t-0 the 
Inspector lf the OMA is a bi e to provi _e a r1 officer to a n:swer any actua I 
qu!E!stions in refratr on: .to the docu m,ents. However, if inte rpreta~on of the 
evidence 'is. at issue, • the OMA may decide whether or not to proffer .a 
protesslonal wrtness to p ent me OMA's interpretalion (b:earing n mind Its 
neutral status ·rn r.:elation to t.hc Order) and consuquon y ace pt .an.y cross­
examination from supporters and obJectors. 
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30. U, howeve 1 the O A intends to make repr scnra ions against th·e proposed 
modufications, its object·ons ilf be heard at the same stage as other objectors, 
that is, after id ny representations i •• Sl,lpport of the mod ificaitions ihave been 
made. If the OMA wis -es to make a clo:s.ng statement., it may do s.o along with 
any other obJ,ectors but before the dosing submissions of the supporters. 

Jl. Where the OMA takes. a neutrait stanc-e on propos.cd modificattons to a:n order 1 

they would nut :be expected to present a nv ev den ce ei her for or aga i n.st the 
proposed chan.ges. The Inspector may, none heless, ask whe er they would 
l}c pr pared to asslst In ola i fying matters no concerned vibll • • e me tits of e 
order. At the. ··i;nd of the inquiry, tt"le Inspector w II ask. the OMA if li:hey have 
any final comments to make after inviting dosrng stateme ts from the 
a'.bjector-s: and then the supporters. 

32. Where a .s-econd inquiry is held Ito consider botll. thE: ongina I order and 
modificattons proposed by the 1ns pe ctor, the seque ce in w ; lch the parties: are 
heard as a matt r o be etenn ined by the Inspector at: the start of the inquiry r 
in ~onsul~tion with those concerned~ 

In conc:I usion 

33,. Circu ms.ta ru:;es wil I dtffct· from on i QUif'i/ to another. • 11 is advice note is not 
lhcrcfore intended to be exhaus ive; it 1s. onl:y a guidG. I11S.pectors will continue 
to exercise thei,r Jrn:lge~ent' and d:isaet:icrn ln these matters, based an each 
jndi\Adtml case. 
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